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FAMILY EXCLUSION FROM PUBLIC 
»LIABILITY POLICY 


A wife was injured through the negligent operation of her 
husband’s automobile by one who drove with her husband’s 
permission. Her husband carried liability insurance which 
covered his negligent operation of the car and the negligence 
of one driving with his permission and consent. It, however, 
excluded liability for injuries “to the insured or any member of 
the family of the insured residing in the same household as the 
insured.” The driver also carried liability insurance which 
covered him for negligence in driving his own automobile and 
also “any other private passenger automobile.” His policy pro- 
vided that such insurance should be “excess insurance over any 

= other valid and collectible insurance available to the insured.” 
Please Route to: : A dispute arose as to which of the two insurers was obligated 
to compensate the wife for her injuries and her husband for his 
consequential damages. The driver’s insurer asserted that the 
liability of the husband’s insurer was primary and that its lia- 
bility was secondary thereto. 


Primary and Secondary Liability 


The driver’s insurer premised its argument that it was but 
secondarily liable upon the contention that the driver was an 
“additional” insured under the terms of the husband’s policy 
and that the provisions thereof excluding from coverage “the 
insured or any member of the family of the insured” referred 
to the driver and that, therefore, the injured woman’s action 
against the driver was not excluded, she not being a member of 
his family or household. The Minnesota Supreme Court, in 
Pearson et al. v. Johnson et al., Western Casualty & Surety Co., 
Garnishee, { 707,718, refused to give such a strained and limited 
meaning to the language of the husband’s policy. The word 
“insured” was defined by the policy itself to include for the 
purposes named at all times the named insured. That the 
policy gave it broader application so as to include persons 
driving with the named insured’s consent could not be said to 
wipe out the exemptions expressly incorporated into the policy 
to prevent the insured, that is, the named insured, and his 
family from recovering for their own injuries. The policy was 
essentially a liability and not an accident policy. The injured 
wife was a member of the named insured’s household and 
family and as such was expressly excluded from coverage. The 
policy provisions creating additional assureds could not change 
the essential contract between her husband and his insurance 
company. 


Inasmuch as the husband’s insurer had no liability to the 
injured wife, it followed that the liability of the driver’s 
insurer could not be secondary thereto. 
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% FIRE AND CASUALTY % 


Transportation Insurance.—When an excavating shovel insured 
by defendant company was damaged while being trans- 
ported on a platform trailer, one edge of which collapsed, 
causing the shovel to tilt and fall to the ground, such an 
occurrence was not an “overturning of conveyance” within 
the meaning of the policy (Orlando v. The Manhattan Fire & 
Marine Ins. Co., N. Y. Supreme Ct., App. Div., J 300,924). 


House Damaged by Fire in Oil Burner.—In an action to re- 
cover for fire damage to plaintiff's home, the court ruled 
that defendant’s employee was negligent in leaving an 
uncontrolled fire burning in an oil burner which he had been 
sent to repair, and that plaintiff insured was the proper 
party to sue, rather than his insurance company which had 
indemnified him for loss in the form of a loan (Sullivan et ux. 
v. Naimen et al.; Travelers Fire Ins. Co. v. Naiman et al., 
N. J. Supreme Ct., 300,933, 300,934). 


Liability of Reinsurer.—Although defendant reinsurer authorized 
a cession of $50,000, with the understanding that plaintiff 
direct insurer’s net retention would be a like amount, the 
court ruled that the reinsurer’s liability on a destroyed bridge 
must be determined on the basis ae $32,000 cession, or 
plaintiff’s actual net retention, since plaintiff had an excess 
reinsurance contract with another company reinsuring it 
for 90% of all loss in excess of $30,000 (Northwestern 
Mutual Fire Assn. v. Union Mutual Fire Ins. Co., U. S. Dist. 
Ct., W. D., Wash., J 300,930). 


Vendor’s Right to Proceeds of Policy.—Since the policy cover- 
ing the residence was obtained by the mortgagee, whose 
loan had been repaid, a co-owner who sold her half-interest 
was not entitled to half the proceeds of the policy after the 
destruction of the house, even though the policy was not 
assigned to the buyer, the court ruling that the buyer was 
entitled to the full proceeds (Union Central Life Ins. Co. v. 
Harp et al., La. Supreme Ct., J 300,932). 


Fall from Twelfth Floor Window.—The owner of a building 
and his liability carrier were not answerable for the death of 


plaintiff's husband who fell from a twelfth floor window 
when he knowingly exposed himself to an obvious danger 
by sitting on the extremely low unguarded window sill 
(Oubre et al. v. Carondelet Bldg., Inc., et al., La. Ct. of App., 
{ 300,935). 


Garnishment of Proceeds of Policy.—Garnishment proceedings, 
brought by an insured’s creditor against an insurer wherein 
he sought to satisfy a judgment out of the proceeds of 
insurance payable because of the destruction of goods by 
fire, were dismissed because the garnishee insurer had already 
paid out the money due under the policy on a prior judg- 
ment entered in another state, the court ruling that a gar- 
nishee should be protected from paying the same debt twice 
(Isaac v. Comision Reguladora Del Mercado De Henequen, 
La. Supreme Ct., J 300,931). 


Policy Limitation.—It was error to dismiss on its merits an 
action brought in Illinois to recover for injuries sustained 
in an amusement park, the owners of which were insured 
under a policy providing that no action lies unless brought 
within twelve months after the cause of action accrues, 
since the action, instead of being barred, was brought 
prematurely (Radick et al. v. Underwriters at Lloyd’s London, 
U.S.C. C. A., 7th C., J 300,929). 


% NEGLIGENCE 


(Other than Automobile) 


Fall in Water Meter Hole.—A municipality was held liable for 
injuries sustained by a pedestrian who fell into a water meter 
hole on a parkway; the mayor could not be liable, by reason 
of his mayoralty, to one injured from defective conditions 
on parkways (Edgeworth v. City of Pelley et al., Tex. Ct. of 
Civ. App., § 404,150). 

Municipality’s Liability—Plaintiff recovered for injuries sus- 
tained by reason of a fall into a water meter box on a 
parkway; the city is under a duty to keep places near or in 


close proximity to sidewalks reasonably safe for the public 
(City of Muskogee, Oklahoma v. Roberts, Okla. Supreme Ct., 
{| 404,160). 


Fall in Hole in Sidewalk—Where there was conflicting evi- 
dence as to whether or not plaintiff had previously suffered 
a miscarriage, the court affirmed the finding of the jury in 
allowing a recovery to plaintiff for injuries sustained by 
reason of a fall in an unguarded hole in a sidewalk, made 
by defendant in the course of its business (Williams v. Alton 
Water Co., Ill. App. Ct., § 404,157). 


Child’s Fall Down Elevator Shaft——A child was denied re- 
covery for injuries sustained in a fall down an elevator shaft 
of defendant’s hotel apartment because she failed to show 
actionable negligence (Brown, etc., et al. v. George Pepperdine 
Foundation, Calif. Dist. Ct. of App., J 404,158). 


Passenger Molested by Fellow-Passenger.—Plaintiff recovered 
from a railroad company for injuries sustained when a 
fellow-passenger, who was intoxicated, molested and struck 
her while riding on the defendant’s train (Kinsey v. Hudson 
& Manhattan R. R. Co., N. J. Supreme Ct., [ 404,151). 


Tenant’s Fall on Porch Stairway.—Plaintiff’s knowledge of the 
defective condition of a post, which gave way as she was 
going down the porch stairway of her leased premises, did 
not bar her recovery for injuries sustained (Gray et al. v. 
Succession of Spiro, La. Ct. of App., J 404,159). 


Improperly Lighted Stairway.—The duty of furnishing light 
in the halls of a multiple dwelling is imposed for the pro- 
tection of both tenants and visitors of tenants who may 
be using the public hallways (Greenberg et al. v. Neukrug, 
N. Y. Supreme Ct., App. Div., § 404,161). 


Improper Construction of Door Saddle.—Plaintiff’s action to re- 
cover damages for personal injuries, predicated upon the im- 
proper construction of a door saddle, was dismissed because 
he failed to show actionable negligence on the part of de- 
fendant (Nedwell et al. v. Green, N. Y. Supreme Ct., App. 
Div., 404,162). 


Customer Injured by Fall on Greasy Substance.—Plaintiff was 
denied recovery for injuries sustained in a fall on greasy 
substance, caused by a jar of salad dressing having been 
dropped by another customer, because she failed to estab- 
lish the lack of ordinary care (Johnson v. Wagner Provision 
Co., Ohio Supreme Ct., J] 404,155). 


Failure to Remove Gauze Packing.—Because the evidence was 
to the effect that the loss of plaintiff's eye might, with equal 
probability, have been caused either by the failure of de- 
fendant to remove a gauze packing after an operation on 
plaintiff's left antrum or the radium treatment to effect a 
cure of the antrum, it was held that plaintiff was not entitled 
to a specific award for the loss of her eye (Parker v. Pettit, 
Ore. Supreme Ct., J 404,156). 


Improper Diagnosis.—A finding for plaintiff for injuries sus- 
tained, by reason of defendant’s allegedly improper diagnosis 
of plaintiff's condition, was reversed because there was no 
expert testimony upon which the jury could have based 
a finding that the proximate cause of plaintiff's illness was 
defendant’s improper diagnosis (Anderson v. Nixon, Utah 
Supreme Ct., J 404,152). 


Skill Required of Dentist—The standard to which a dentist 
must conform is the degree of care and skill that is ordinarily 
possessed and exercised in like cases by dentists in the same 
general line of practice who follow their profession in the 
same general neighborhood (Pepin v. Averill, Vt. Supreme 
Ct., 7 404,154). 


Status of Injured Person.—Plaintiff, accompanying her hus- 
band to defendant’s garage to help him pick up a radio for 
repairs, recovered for injuries sustained when she fell down 
a stair well, the jury reasonably concluding that she was a 
business invitee and not guilty of contributory negligence 
(Manley v. Haus, Vt. Supreme Ct., J 404,153). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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* LIFE x 


Misrepresentation Increasing Risk.—Concealment of pre-can- 
cerous sores on the lips by the insured was a material mis- 
representation that substantially increased the risk and 
voided the policy even though there was evidence that the 
lip sores had healed and did not contribute to the cancer 
of the mouth from which he died a year after applying for 
the policy (Preston v. National Life & Accident Ins. Co., Ga 
Supreme Ct., J 503,385). 


Insured Riding on Running Board.—Insured, who was killed 
when he was thrown from the running board of the auto- 
mobile on which he was standing, was held to be riding 
“in” the automobile at the time of the accident under the 
terms of his policy (Independence Ins. Co. v. Jeffries’ Admr., 
Ky. Ct. of App., J 503,386). 


Bankrupt Agent’s Right to Commission.—In an action by an 
agent to recover a commission on a renewal of a five-year 
term policy which he had sold with the agreement that he 
was to receive 30% of the first premium for the renewed 
term of the policy, it was error to direct a verdict for de- 
fendant, since this was a “first year commission” and was not 
the property of the agent prior to his adjudication as a bank- 
rupt (Bright v. Hinkley, N. Y. Supreme Ct., App. Div., 
{ 503,387). 


“Due Proof” of Permanent Disability—Although an attending 
physician reported in the insured’s notice of disability that 
the insured would be disabled for only six or eight months, 
evidence that he was actually Gatded vent years showed 
that he was presumably prevented from working and was suf- 
ficient “due proof” of permanent disability under the policy 
requirements, the court ruling that he was entitled to dis- 
ability payments (Strauss v. New York Life Ins. Co., La. 
Supreme Ct., J 503,388). 


Suitor Shot by Husband.—In an action in Ohio to recover 
double indemnity for the death of the insured who was shot 
by his sweetheart’s husband, the insurance company was entitled 
to have the lower court weigh all the evidence at the end 
of the trial and exercise its discretion to see whether or not 
the jury’s verdict for the trustee of deceased’s estate was so 
opposed to the evidence that a new trial should be granted 
oneal American Life Ins. Co. v. Central Natl. Bank of 
Cleveland, Trustee, U. S. C. C. A., 6th C., J 503,389). 


% AUTOMOBILE x 


Transfer of Coverage and Carriage of Passengers.—The in- 
sured’s carriage of two relatives and a friend who con- 
tributed to the expenses of the trip by payment of the 
locally customary sum did not constitute a breach of 
warranty against the carriage of passengers for a compensa- 
tion, and the notification to the insurer’s agent of the pur- 
chase of a new car effected a transfer of the insurance without 
awaiting a formal change of car endorsement (The Union 
Automobile Indemnity Assn. et al. v. Reimann et al., St. Louis 
Ct. of App., Mo., J 707,706). 


Collision Insurance.—Where it appeared that there was a com- 
pleted sale of the insured property prior to a collision, the 
trial court erred in holding that the seller was still the owner 
and entitled to the collision insurance because there had been 
no record transfer of title under the law (Garuba v. The York- 
shire Ins. Co., Ltd., lowa Supreme Ct., f[ 707,708). 


Scope of Employment.—Since the driver was not engaged in 
any activity relating to his employment of selling automo- 
biles at the time of the collision but rather was taking two 
men back to the agency to get a pump, the employer was not 
liable for the injuries sustained by plaintiffs in the colli- 
sion (Haynes et al. v. Holman, d. b. a. Holman Motor Sales, 
et al., Ill, App. Ct., 707,705). 


Carrier’s Liability—Since the taxicab driver had exercised the 
highest degree of care in endeavoring to avoid the impending 
disaster, the passenger did not recover for injuries sustained 
when the taxicab was suddenly stopped (Oppenheim v. Toye 
Brothers Yellow Cab Co. et al., La. Supreme Ct., 707,711). 


Liquor Dealer’s Liability—The liquor dealer who unlawfully 
sold liquor to a man who became intoxicated and was fatal- 
ly injured by a motorist could not escape liability for the 
statutory penalty on the ground that the motorist, a joint 
or concurrent tortfeasor, was released by settlement of the 
wrongful death action against him (Philips, etc. v. Arets et al., 
Minn. Supreme Ct., J 707,719). 


State’s Liability—Believing that the State’s negligent mainte- 
nance of the highway concurred with the driver’s negligence 
to cause injury to passengers, the court set aside the trial 
court’s dismissal of the passengers’ actions against the State 
(Torrey v. The State of New York.; Kennedy v. The State of 
New York, N. Y. Supreme Ct., App. Div., J 707,720, 707,721). 


Opposing Traffic Collision—Plaintiff failed to recover for in- 
juries sustained in an opposing traffic collision when the first 
of defendant’s approaching trucks sideswiped his automobile 
and the following truck collided in a head-on collision with 
it, since the jury found that the trucks were not over the 
center line of the highway (Collins v. Zimmerman, Ohio Ct. 
of App., 707,702). 


Head-On Collision—An administrator did not recover for the 
death of his wife in a head-on collision with defendant’s bus, 
since the sole proximate cause of the collision was the ad- 
ministrator’s negligence in swerving to the left, in order 
to pass a third vehicle, into the face of the approaching bus 
(Williams v. Greene, Admr., Va. Supreme Ct. of App., 
{ 707,703). 


Wrong Side of Road.—Plaintiff recovered for personal injuries 
sustained when an automobile driven by defendant’s de- 
cedent collided head-on with his car after the deceased had 
swerved to the wrong side of the road to pass another 
vehicle (Eldridge v. Botsmenue, Exrx., Ill. App. Ct., 1 707,707). 


Turn Across Highway.—Although defendant’s requested in- 
structions were not given in plaintiffs’ action for injuries 
sustained when the car in which she was a guest passenger 
was struck by defendants’ truck as her driver turned across 
the highway to enter a filling station, the propositions stated 
therein were substantially covered by other instructions 
given (Eagle-Picher Mining & Smelting Co. et al. v. Drinkwine, 
Okla. Supreme Ct., { 707,712). 


Control Before Second Collision—The trial court properly dis- 
regarded the jury’s findings that defendant’s truck driver 
was negligent in failing to regain control of his truck after 
it was struck by another vehicle and before it struck plain- 
tiffs’ car and that such negligence was the proximate cause 
of the collision with plaintiffs’ car (Renner et al. v. National 
Biscuit Co., Tex. Ct. of Civ. App., 707,714). 


Joint Tortfeasors.—Since there is no right of contribution be- 
tween joint tortfeasors, a motorist, found negligent by the 
jury, had no basis upon which to complain of the dismissal of 
a co-defendant whom the jury absolved from negligence 
(Tufty, Special Admr. v. Sioux Transit Co. et al., S. D. 
Supreme Ct., 707,725). 


Child Run Over.—In a direct action, an insurer was held an- 
swerable for the death of a child who had crossed two-thirds 
of the street when she was struck by the motorist who 
should have seen her and been able to stop his car before 
striking her (Davies et ux. v. Consolidated Underwriters, La. 
Ct. of App., | 707,722). 


Pedestrian Injured.—Plaintiff recovered for the death of her 
husband who was struck by two wheels which became 
detached from a truck while he was standing on a sidewalk, 
since defendants failed to prove that latent defects caused 
the wheels to become detached (Ross v. Tynes et al., La. Ct. 
of App., 707,709). 


Intersection Collision.—There was sufficient evidence to war- 
rant submission to the jury of the issues of defendant’s 
negligence as to speed and control, lookout and failure to ‘ 
vield the right of way, and the verdict holding him respon- 
sible for an intersection collision was not disturbed (David- 
son, Admr. v. Vast et al., lowa Supreme Ct., J 707,713). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Intersection of Arterial Highway.—Upon conflicting evidence 
as to the manner in which an intersection collision oc- 
curred, the court upheld the jury’s verdict that the driver 
on the secondary road was answerable for injuries sustained 
by the driver on the arterial highway (Pestotnik v. Balliet, 
lowa Supreme Ct., { 707,710). 


Curve at Intersection.—Plaintiff, approaching an intersection 
on a curve to the left, recovered for injuries sustained when 
the car in which he was riding collided with defendant's 
automobile which approached from the right on an inter- 
secting street (McVay v. Byars, Ore. Supreme Ct., { 707,723). 


Rear-End Collision.—Since plaintiff was not contributorily neg- 
ligent as a matter of law in following a streetcar and collid- 
ing with the rear end when the conductor made a sudden 
stop, not at a stopping point, in order to pick up a “fare” 
whom he had seen running for the car, the judgment for 
plaintiff was affirmed (Higbee v. Atlantic City & Shore R. R. 
Co. et al., N. J. Supreme Ct., ¥ 707,715). 


Skidding into Ditch.—Defendant host in applying the brakes 
and skidding into a ditch when confronted with the end 
of the road was not guilty of reckless disregard for the 
safety of his guests within the meaning of the statute 
(Tomasek v. Lynch, lowa Supreme Ct., J 707,701). 


Train Struck.—There was no utter indifference shown for the 
guests in the automobile when the host drove into the side 
of the train, since none of the survivors could remember 
any of the circumstances of the collision (Long, Admr. v. 
Pearce et al., lowa Supreme Ct., J 707,700). 


Railroad’s Liability——A husband and wife recovered for injuries 
sustained by the wife when the car in which she was a pas- 
senger collided with a pole because of the railroad’s negli- 
gence in the maintenance of the tracks (Bradley v. Blount 
et al., N. Y. Supreme Ct., App. Div., 707,716, 707,717). 


Unlighted Train.—Whether decedent was guilty of contribu- 
tory negligence when his automobile was struck in the 
early hours of the morning by an unlighted train was a 
question for the jury and the direction of verdict in favor 
of the railroad company could not be upheld (Fisher, Gen, 
Adm-x, v. Grand Trunk Western R. R. Co., Mich. Supreme 
Ct., § 707,727). 


Damages—Future Pain and Suffering.—An instruction permit- 
ting the jury to assess damages tor future pain and suffer- 
ing without evidence thereof and no charge concerning the 
present worth thereof constituted reversible error (Toman 


v. Checker Cab Co. et al., Mich. Supreme Ct., J 707,726). 


Wrongful Death.—The limitation period provided by the 
wrongful death statute is a condition precedent to the right 
of action for a wrongful death and is not extended by the 
tolling provisions of the general statute of limitations (Cash- 
man, Spec. Admr, v. Hedberg, Minn. Supreme Ct., {| 707,704). 


Judge’s Reopening of Case.—The trial judge’s announcement 
after the case had been closed that two previously absent 
witnesses were available for questioning did not amount toa 
comment on the weight of the evidence or to an abuse of 
discretion (Schroeder et al. v. Brandon et al., Tex. Supreme 
Ct., 707,724). 


There are 7 different types of U. $. Government 
securities—choose the ones best suited for you: 


United States War Savings Bonds—Series E: The perfect investment 
for individual and family savings. Gives you back $4 for every $3 
when the Bond matures. Designed especially for the smaller investor. 
Dated 1st day of month in which payment is received. Interest: 2.9% 
a year if held to maturity. Denominations: $25, $50, $100, $500, 
$1000. Redemption: any time 60 days after issue date. Price: 75% 
of maturity value. 


2'4% Treasury Bonds of 1964-1969: Readily marketable, acceptable 
as bank collateral, these Bonds are ideal investments for trust funds, 
estates and individuals. A special feature provides that they may be 
redeemed at par and accrued interest for the purpose of satisfying 
Federal estate taxes. Dated April 15, 1943; due June 15, 1969. Denomi- 
nations: $500, $1000, $5000, $10,000, $100,000 and $1,000,000. 
Redemption: Not callable till June 15, 1964; thereafter at par and 
accrued interest on any interest date at 4 months’ notice. Price: par 
and accrued interest. 


Other Securities: Series “C” Tax Notes; %% Certificates of Indebted- 
ness; 2% Treasury Bonds of 1950-1952; United States Savings 
Bonds Series ‘“‘F”’; United States Savings Bonds Series “‘G.”’ 


THEY GIVE THEIR LIVES...YOU LEWD YOUR MONEY! 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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